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The Theory of Guarantee as the Basis for the Responsibility of the Employer
for the Actions of the Employee in Civil Law and Ja'fari Jurisprudence
Supervisor: Associate Professor Dr. Ahmad Delmi
Researcher: Atheer Jabar Ali
Qom University / Faculty of Law / Private Law Department

Abstract

Human beings, by nature, are not held accountable for the actions of others; they
are only responsible for their own actions. This principle is supported by both legal
and religious texts. However, as an exception to this rule, and under specific
conditions, civil laws have recognized a type of responsibility known as
"responsibility for the actions of others." The purpose behind this exception is to
explore the basis of this responsibility, which we will examine through a
descriptive, analytical, and comparative approach between civil law and Ja'fari
jurisprudence.Responsibility for the actions of others, as an exception to the
general rules of civil liability, is divided into two categories: the responsibility of
the guardian for those under his care and the responsibility of the employer for the
actions of his employee. The responsibility of the employer for the actions of his
employee means that the employer bears the liability for harmful actions committed by
the employee while performing tasks on behalf of the employer, provided that the actions
cause harm to others.The rationale behind holding the employer liable for the
employee's actions is that the employer is generally more financially capable than
the employee, making it easier for the harmed party to obtain compensation. This
is the primary goal of establishing this responsibility. Additionally, the employer,
after paying the compensation to the harmed party, can seek reimbursement from
the employee.Given the importance of the employer's responsibility for the actions
of the employee, a question arises regarding the basis of this responsibility.
Scholars disagree on a single basis for the employer's liability due to the nature of
this responsibility. Some who view it as a personal responsibility adopt a personal
approach based on the concept of fault in liability, while others who consider it an
objective responsibility adopt an objective approach based on the concept of
damage in liability. Accordingly, various theories have been proposed as the basis
for the employer's responsibility.Based on the results of this study, we believe that
the most appropriate theory to serve as the basis for the employer's responsibility for
the actions of the employee is the Theory of Guarantee. This theory is currently the most
widely accepted, as it encompasses the previous theories. It provides the greatest
assurance for obtaining the right of the harmed party from the stronger party in the case,
which is the employer. Additionally, it is more aligned with Islamic jurisprudence on the
issue of responsibility for the actions of others.
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